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DISTRICT COURT
Il CLARK COUNTY, NEVADA
NEVADA INSURANCE GUARANTY } Case No. A512004
ASSOCIATION, a non-profit unincorporated ) Dept No. XI
Nevada entity, )
) REPLY IN SUPPORT OF NEVADA
" Plaintiff, ) INSURANCE GUARANTY
) ASSOCIATION’S MOTION FOR
\2 ) SUMMARY JUDGMENT, AND
| ) RESPONSE TO DEFENDANTS’
MGM/MIRAGE, a Delaware corporation; ) COUNTER-MOTION FOR
STEEL ENGINEERS, INC., a Nevada ) SUMMARY JUDGMENT
| corporation; and DOE CORPORATIONS I-X, )
) Hearing Date: December 18, 2006
Detendants. ) Hearing Time: 9:00 a.m.
" INTRODUCTION

Plaintiff Nevada Insurance Guaranty Association (“NIGA”), has moved this Court for

summary judgment with respect to its complaint for declaratory relief, which was filed on

October 21, 2005. NIGA had anticipated that Defendants MGM/Mirage and Steel Engineers
|| (collectively “defendants™) would file a cross-motion for summary judgment approximately
simultaneously with NIGA’a filing of its motion. This had been the agreement of the parties.
Instead, defendant Steel Engineers, and included therein a counter-motion for summary

judgment. Shortly thereafer, MGM filed its opposition to NIGA’s motion for summary

" judgment, a counter-motion for summary judgment and joinder in the opposition filed by Steel
Engineers. NIGA submits this reply in support of its motion for summary judgment, and

response to the counter-motions for summary judgment.
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It should be noted that defendants do not oppose the granting of summary judgment at
this time. Indeed, all material factual issues are admitted. NIGA and defendants seek the same
thing in this action: a declaration of what the NIGA coverage statutes mean. The only
“ difference is that defendants are seeking a particular construction of the statutes, while NIGA

has taken no position with respect to how the ambiguity in the statutes should be resolved.

NIGA has a statutory obligation not to use NIGA funds to pay any claim not covered by the

“ NIGA statutes. NIGA believes it is arguable defendants’ claims are not covered. Therefore,
because it is not clear whether defendants’ claims are covered, NIGA is seeking a construction
of the statutes before fund are paid out. Thus, when defendants repeatedly assert that NIGA has
|| contended for one or another construction of the statute, they are not correct. NIGA has not
contended for any particular construction of the statutes, but has attempted to set forth the
statutes and the issues so as to assist this Court in construing the same. It is the intention of all
| parties, or at least NIGA so understands, that regardless of the decision of this Court, the parties

will pursue the matter to the Nevada Supreme Court so that a binding determination may be

“ made upon which all parties can rely to govern their handling of claims in this area.

Thus, this is not an opposition to defendants’ counter-motion for summary judgment,
but it is also not a concession that the interpretation set forth in defendants’ counter-motion is a
| correct construction of the statutes involved. NIGA incorporates all of the representations and
discussions in its motion for summary judgment herein, especially to the extent that many of the
possible interpretations of the statutes discussed by NIGA are different from the interpretations
suggested by defendants.
" DISCUSSION

The real problem in this case is that the Legislature did not provide definitions of key
terms in the NIGA statutes themselves, leaving to the Court the task of determining what the
Legislature intended. Many of defendants arguments simply beg the questions presented. By
this I mean, that defendants provide definitions for important terms, and then argue a
conclusion based on their definition of terms. Such argument is not useful in determining the

true intent of the Legislature. NIGA makes the following observations regarding defendants’

|| Py
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arguments.

1. The “Plain Language” of the Statute.

Defendants argue first that under the plain language of the statute, their claims are

| covered. They cite the affirmative coverage part of the statute, and emphasize the facts that are

not disputed. Defendants are Nevada corporations, maintaining their principal places of
business in Nevada; Reliance is an insurer which is insolvent; Reliance failed to pay claims to
defendants which would have been payable to defendants under valid policies of insurance with
Reliance had Reliance not become insolvent. As defendants correctly note, these facts are not
in dispute. Defendants then argue that “based purely on these admissions,” they satisfy the
standards of the statute and their claims are covered. Opposition at 9.

Of course, defendants’ argument is not correct if their claims are not covered because
they are expressly excluded from coverage by the exclusionary provisions of the statute. It does
not strengthen an insured’s claim to coverage under a policy to argue that but for an exclusion,
there would be coverage. That is precisely what defendants have done here. They state that
NIGA “has seized upon a very narrow reading” of the exclusions from coverage in the Act to
contend that defendants’ claims are not covered. NIGA has done no such thing. However,
NIGA suggests that because the linchpin argument regarding coverage in this case is the proper
construction of the only exclusion from coverage that may apply, the beginning and end of the
construction is a determination of the meaning of the exclusion, not a recitation of the parts of
the statute not in dispute.

As defendants admit, the statute excludes coverage for any and all claims brought by an
insurer, regardless of the characterization of the claim or the recovery. Speciﬁcally, the express
exclusion at issue here is as follows:

2. The term [covered claim] does not include:

(a) Anamount that is directly or indirectly due a
reinsurer, insurer, insurance pool or underwriting association, as
recovered by subrogatlon indemnity or contribution, or

otherwise.

Thus, if defendants are insurers, it does not matter whether their claims otherwise fit each and

-3 -
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" every criterion for being covered. All claims from all insurers are excluded by the express
terms of the statute.

As admitted by defendants, the NIGA Act does not define the term insurer. By defining
the term member insurer, however, the statute clearly implies that the term insurer is broader
" than the term member insurer. In other words, there would be no reason to define the term
member insurer if all insurers were members. Thus, the Legislature meant the term insurer to
be broader than the term member insurer, even though the Legislature did not give clear
“ direction regarding what it meant by the term insurer. Defendants’ argument that its claims are

covered by the plain language of the statute is not correct as a matter of fact. The plain

language of the statute, including the plain language of the exclusion, is just not that plain.

| Construction is required to determine what the Legislature intended.

2. Whether Defendants are Insurers for Purposes of the NIGA Act.

The only real question presented by this case is whether defendants arc insurers for
“ purposes of the NIGA Act. All other issues are just different iterations of this question.
Defendants argue they are not insurers, because they have never directly profited from or
otherwise engaged in the insurance business, a “fact” defendants claim is undisputed.

|

Opposition at 9. But this statement is not only not “undisputed,” it is largely definitional, and

thus of little assistance in determining legislative intent.

Defendants claim never to have profited from their being self-insured, and not to have
“ engaged in the insurance business. But defendants have obviously elected to be self-insured
from a profit motive--they believe they can self-insure for less than they can purchase coverage-
-and whether they like it or not, as far as their employees are concerned, they are providing
insurance for potential injuries that are not otherwise covered by insurance. Thus, as least with
" respect to the primary coverage provided to the employees by their self-insured employers, the
self-insured employers are engaged in an insurance business with profit as a motive.

NIGA is not suggesting that defendants are in the business of insurance in the same

sense as Allstate or Nationwide. They clearly are not. The point is, however, that they are

" providing a substitute for insurance coverage for their employees, and regulating this substitute

_4 .




HUTCHISON &STEFFEN

A PROFESSIONAL LLC
PECCOLE PROFESSIONAL PARK
| OO80O WEST ALTA DRIVE, SUITE 200

LAS VEGAS, NV 82145

O 0 1 i R W N

I\)I\J[\)[\)Nl\)l\)l\)l\)r—*l—*b—il—lb—ih—ln—-p—Ap—ny_a
0 ~J O\ Ww»n B W N = O YW NN N R WY = O

provision of security for the employees is within the power of the Legislature. The Legislature
may exclude-coverage of claims of self-insured employers regardless of whether the self-
insured employers perform an insurance function or are in the insurance business. Thus,
arguing about whether or not defendants are in the insurance business misses the mark. The
only real issue is whether the Legislature intended to exclude defendants from NIGA coverage,
a coverage that exists solely by legislative creation, and is within the exclusive control of the
Legislature.

Defendants argue that “the common understanding” of the term insurer is an insurance
company. They say that according to “tradition,” statutes in Nevada that use the word “insurer”
refer to insurance companies. They cite no authority for these assertions, and there is none.

Defendants rely on the definition of insurer in NRS 679A.100 as the supposed intent of
the Legislature when it used that term in the NIGA statutes. Defendants may be correct both
that the definition of insurer in NRS 679A.100 applies to the NIGA statutes, and that
defendants do not fit that definition; but then again, they may be wrong.

NRS 679A.100 states that ““Insurer’ includes every person engaged as principal and as
indemnitor, surety or contractor in the business of entering into contracts of insurance.” It
seems likely that defendants do not fit the phrase of this definition of “entering into contracts of
insurance,” because they do not issue policies in the usual sense this term 1s used, but it is
arguable that defendants do act, as least with respect to primary coverage for the injuries of
their employees, as sureties, and because they have elected to provide this insurance for their
employees, at least arguable they enter into contracts of insurance with the Insurance
Commissioner to provide this surety insurance. NIGA concedes, as it did in its motion for
summary judgment, that the majority of courts addressing this issue have concluded that self-
insured employers are not insurers under statutes similar to NRS 679A.100, in the absence of
other statutory authority bearing on the issue.

The important point is not whether defendants are insurers as defined in this statute, but
whether they are insurers for purposes of the NIGA Act. Notably, NRS 679A.100 does not

provide a definition of the term “insurer.” Instead, it declares that the term “includes” certain
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parties identified therein. The phrase “‘Insurer’ includes” necessarily implies that there are
other “insurérs” not listed in this statute. In other words, the statute does not purport to be the
definition of insurer, nor does it purport to provide an all inclusive list of insurers. It just states
" that those who act as principals, indemnitors, sureties and contractors in the business of
entering into contracts of insurance are included in the term “insurer.” Others could be
included in that term also.

Defendants state that NRS 616A.270 “defines” self-insured employers as “insurers” for

purposes of workers’ compensation statutes. Opposition at 11. Actually, NRS 616A.270 does
not define the term “insurer;” instead, like NRS 679A.100, 616A.270 gives a list of entities that
are included in the term “insurer.” Specifically, that statute states:
“Insurer” includes:
1. A self-insured employer.
2. An association of self-insured public employers;
| 3. An association of self-insured private employers; and
4. A private carrier.

Defendants call this statute “an outlying definition of the term ‘insurer,”” because the

Legislature did not define insurer to include a self-insured employer in any other section of the

NRS. NIGA is not certain what defendants gain by this argument; the Legislature did include
|| self-insured employers as insurers with respect to workers’ compensation in the very place you
would expect a provision regarding workers’ compensation to be found; the Industrial
Insurance Act. Defendants assert that the Legislature did not intend this inclusion of self-
insured employers to apply outside of the workers’ compensation statutes, but they argue at the

same time that the benefits they are seeking to collect are clearly workers’ compensation

benefits covered by the NIGA statutes. Defendants’ table pounding notwithstanding, the
| inclusion of defendants as insurers in the workers’ compensation section of the insurance code
is no more remote than the alleged exclusion of defendants in the portions of the code on which
defendants rely, none of which is found in the NIGA Act any more than the workers’
compensation statute is. There seems to be no reason to assume that the Legislature did not

intend the inclusion of self-insured employers as insurers for purposes of workers’
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compensation not to apply across the board, especially to the related NIGA statutes providing
back-up coverage for certain workers’ compensation claims.

Defendants cite no legal authority for their declaration that the inclusion of defendants
as insurers in the workers’ compensation statutes was not intended to apply in the NIGA
context, and NIGA submits there is no such authority. Simply saying the Legislative
declaration does not apply in the NIGA context does not make it so. There is nothing in the
workers’ compensation statutes that declares or even suggests that this definition does not apply
outside of the workers’ compensation scheme. There is nothing in the NIGA statutes that states
or implies that the Legislative declaration that defendants are insurers does not apply to the
NIGA scheme. Defendants can cite no legal authority whatsoever to contradict the reasonable
conclusion that the Legislature intended this express declaration to apply across the board, not
just in the workers’ compensation setting. Indeed, as all parties concede, the statutes are silent
on this issue; hence these cross-motions for summary judgment.

Defendants make much of the fact that the Legislature defined the term “private carrier”
in the workers’ compensation statutes expressly to exclude self-insured employers. NIGA
believes this fact undermines, rather than supports, defendants’ position. The Legislature
expressly recognized that defendants are not “private carriers” in NRS 616A.290, but
nevertheless expressly and separately included both private carriers and self-insured employers
as “insurers” in NRS 616A.270. This seems to be strong evidence that the Legislature said
exactly what it meant: A self-insured employer, although not a private catrier, is nevertheless
and insurer. The plain language of the statute upon which defendants rely appears to plainly
include defendants as insurers.

Defendants assert at page 12 of their opposition that “the only reason self-insured
employers are included in the definition of insurer for purposes of the Nevada Industrial
Insurance Act is for ease of reference because employers must provide workers’ compensation
coverage and being self-insured with a private, excess insurance carrier, is one of those

options.” NIGA is not certain what this sentence is supposed to mean, but in any event, the

28 || ease of reference argument seems to be of defendants’ own creation; there is no Legislative
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history, case law or statutory authority to support this rather bizarre relegation of an important
statute to the position of a place holder. More importantly, the statement itself contains the
seed of its own undoing. Even when attempting to demonstrate that they are not insurers,
defendants are constrained to describe what they do as “providing coverage,” a very insurance-
like act.

Beginning at page 12 of their opposition, defendants note that they are required to
purchase excess insurance to cover catastrophic loss. They then characierize their primary
responsibility to pay workers’ compensation claims as--in reality according to defendants--just
a very high deductible or Self-Insured Retention (“SIR”) of their insurance policy with their
excess carrier. The problem with this argument is that it is not true. Each defendant has a
separate SIR with its excess carrier, Reliance. The liability each defendant agreed to accept,
rather than to insure their primary risk through a commercial carrier, is not an additional SIR to
their secondary policy of insurance, it is primary liability of defendants to their employees, and
it is contingent in nature. Thus, in reality, the primary liability each defendant has agreed to
accept is in the place of primary insurance, not in the place of an SIR to their excess insurance.,
This primary responsibility is more like the potential liability accepted by a primary carrier to
an insured employer, which may be backed up with a policy of reinsurance or excess insurance
to the primary carrier. It is not just a big deductible to defendants” excess insurance policies. If
it were, there would be no requirement that the self-insured employer provide sufficient proof
of financial responsibility to the Insurance Commission in order to be issued a certificate
allowing it to self-insure.

More importantly, even if defendants’ liability as self-insured employers resembles in
some ways a large deductible, this does not change the fact that the Legislature expressly
included defendants as insurers in the workers’ compensation statutes, and expressly declared
in the NIGA statutes that no funds were to be paid to any insurer regardless of the
characterization of the recovery. There would have to be a very good reason for this Court to
ignore the express direction of the Legislature and to conclude the Legislature did not intend the

express inclusion of self-insured employers as insurers to apply in the NIGA Act. So far,
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