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NEVADA INSURANCE GUARANTY Case No. A517123

ASSOCIATION, a non-profit unincorporated Dept No. IV
Nevada entity,
Plaintiff,
REPLY IN SUPPORT OF NEVADA
V. INSURANCE GUARANTY
ASSOCIATION’S MOTION FOR
NEVADA AUTOMOTIVE NETWORK, a SUMMARY JUDGMENT

Nevada self-insured group, NEVADA
TRANSPORTATION NETWORK, a Nevada
self-insured group; and DOE CORPORATIONS
I-X,

Hearing Date: December 4, 2006
Hearing Time: 9:00 a.m.
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Defendants.

Plaintiff Nevada Insurance Guaranty Association (“NIGA”), submits its reply to
Defendant Nevada Automotive Network and Defendant Nevada Transportation Network’s
opposition to its motion for summary judgment. Most of the issues presented in the opposition
have already been addressed by NIGA in its motion for summary judgment and in its opposition
to defendants’ cross-motion for summary judgment. The arguments therein will not be repeated
here, but are incorporated herein.

NIGA is not taking any position with respect to the issues involved in this matter, but
has set forth the statutes involved and has discussed possible interpretations thereof. There are
a number of matters raised in defendants’ opposition that warrant further comment.
DISCUSSION

At page 4 of their opposition, defendants make the seemingly contradictory argument

that the exclusion in the NIGA statute was “obviously” not intended to bar claims from
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associations of self-insured employers; it was instead, according to defendants, intended to
preclude payment by NIGA of funds to “to one or more solvent insurers” when a NIGA
member is declared insolvent. This statement of the “obvious” merely underlines the
controversy at issue here, and begs the question not answered by the “obvious” statute of who
qualifies as “a solvent insurer” under the scheme, to whom no payment from NIGA is to be
made. If associations of self-employed insurers are insurers, then the exclusion was intended as
a bar to defendants’ claims. If they are not insurers, the opposite conclusion is mandated.

At page 5 of their opposition, defendants make an argument that is fundamentally
incorrect. There, they assert that a phrase from the coverage statute, NRS 687A.033, would
have no application if their claims from their cxcess insurance policies are not covered Their
precise argument is:

Second, the NIGA Act itsclf reveals that the Legislature contemplated that self-

insurers may have “covered claims” which could not be the case if NIGA i1s

correct that all self-insurers are excluded “insurers.” In defining what is not a

“covered claim” NRS 687A.033 specifically and separately excluded “that part

of a loss which would not be payable because of a provision for a self-lnsured

retention specified in the policy,” i.e., that portion of loss within the self-insured

retention that is assumed by the self-insurer. (NRS 687A.033). By contrast, the
portion above the retention is covered prov1d1ng it otherwise qualifies. If all
self-insurers were, by definition, “insurers” categorically barred by NRS
687A.033(a) — as NIGA contends — this language would be entirely unnecessary;

there would be no need to address self-insured retentions, because all claims by

self-insurers would be barred.

At page 14 of their opposition, defendants make the same claim, concluding incorrectly
that “the fact that the provision addresses self-insured retentions at all clearly indicates that not
all claims by self-insurers are excluded.”

Defendants’ error is that defendants believe incorrectly that self-insured retentions are
“that portion of loss within the self-insured retention that is assumed by the self-insurer.” A
“self-insured retention” is nothing more nor less than a deductible in an insurance policy. It is
not something that is peculiar to a self-insured employer; indeed, generally, it has no
application to a self-insured employer. When an insured employer elects to cover its potential
worker’s compensation liability by purchasing a regular insurance policy, that policy may
contain a deductible. In this context, that deductible is commonly referred to as a self-insured

retention, or SIR, as a term of art. Thus, this statute clearly and unambiguously states that when
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an insured employer’s insurance company becomes insolvent, NIGA is responsible to pay any
insurance claim of that insured employer, but NIGA is not responsible to pay that insured
employer’s deductible, referred to as an SIR. This is consistent with the general scheme of
NIGA. If an automobile policy holder had a claim subject to coverage by NIGA, that claim
would not include any deductible in the policy, because NIGA would pay only what the
insolvent insurer would have paid. Thus, defendants’ claim that NRS 687A.033(a) would be
nugatory if all claims by self-insured employers and associations of self—insuréd employers
were not covered is simply not true. The statute would still apply as it was intended--to the
SIR’s of insured employers.

With respect to self-insured employers, the statute could have no application to their
assumption of their own primary risk of liability. Self-insured employers have no SIR with
respect to their primary risk of liability; they have assumed the entire risk. Arguably, you could
say that they have an SIR of their entire liability, and the statute clearly excludes coverage for
such liability. No one has argued that NIGA has any potential liability for the primary
obligation of the self-insured employers. This is the very risk the self-insured employers
elected not to insure, and which is not arguably covered by any insurance policy, or by NIGA.

However, with respect to the excess insurance each self-insured employer and each
association of self-insured employers has purchased as directly required by statute, the SIR
provision of NRS 687A.033(a) has potential application. It is probable that those excess
insurance contracts have SIRs regarding the potential excess liability, identical in all practical
respects to the SIRs of insured employers in their primary contracts of insurance. In other
words, there may be deductibles in the excess insurance contracts. Indeed, all of the excess
insurance contracts in this case contain SIRs.

Thus, defendants’ argument merely begs the question of whether the Legislature
intended to exclude coverage for associations of self-insured employers. The statute defendants
rely on is not in a section of the law specific to self-insured employers or associations of self-
insured employers, and the Legislature has left the question of the application of this provision

ambiguous. The statute applies in all cases where a covered claim is subject to a deductible,
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referred to as an SIR. If defendants’ claims are covered, their SIR is not. If their claims are not
covered, fhe provision they rely on simply has no application to them. Thus, this section of the
statute sheds no light on the Legislature’s intent, nor does it strengthen defendants’ position.

At page 5 and at various other points in their opposition, defendants assert that
associations of self-insured employers are not insurers because they merely transfer “a limited
risk” among themselves, and become “jointly and severally liable for each other’s liabilities.”
Defendants argue that they are not insuring one another any more than any oth,er individuals
who become jointly and severally liable to a claimant insure each other. This argument lacks
sense.

When two tortfeasors are jointly and severally liable to a third party for injury, each
tortfeasor is liable based on that tortfeasor’s own breach of duty, and there can be contribution
and indemnity as between the tortfeasors. When a person purchascs insurance, the insurer
indemnifies the insured for liabilities the insured incurs. The employers making up an
association of self-insured employers do not become jointly and severally liable to each other or
to each other’s employees based on any separate breach of duty. They bind themselves
contractually to pay assessments to an association, and the association becomes liable to pay
claims against each employer. The assessments they pay are functionally indistinguishable
from the premiums paid by insured employers to their insurers. It is a misnomer to state that
the erhployers become jointly and severally liable for each other’s liabilities to the employees.
Instcad, onc employer becomes liable to his or her employee by law, and the association
becomes contractually obligated to indemnify that employer and pay the obligation from the
pooled resources of the members. In this manner, the employers pool their liability risk
entirely--there is nothing limited about this transfer of risk; it is complete.

The association argues that the employers are not insurers, they continue to be
employers first and foremost. This may be true of the member employers, but it is not true of
the association. The association of self-insured employers has one and only one business, and
one and only one purpose for existence; to pool the risks of the member employers and to

administer and pay claims. The association of self-insured employers looks far more like an
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insurance company than a joint tortfeasor.

At page 6 of their opposition, defendants argue that in this case, they are wearing the hat
of policyholders, not the hat of insurers. They claim that even if this Court were to conclude
they are insurers for purposes of the exclusion to coverage, they would still be covered in their
role as policyholders. This argument is wrong, because it ignores the express language of the
Nevada statute.

Misquoting the Nevada statute, defendants claim it only excludes claims “asserted by
[insurers] qua insurers, such as claims for subrogation, reimbursement, contribution and the
like.” Opposition at 6, In. 19-20 (bold emphasis added). Defendants argue that if they are
seeking payment for a claim, not as subrogation, reimbursement or contribution but for direct
loss, they are covered like anyone else. This semantic hocus-pocus is itself logically unsound.
But more importantly, it is based on language that does not appear in the Nevada statute.

NRS 687A.033(2)(a), the applicable Nevada exclusion from coverage, states that the
term “covered claim” does not include: “An amount that is directly or indirectly duc a
reinsurer, insurer, insurance pool or underwriting association, as recovered by subrogation,
indemnity or contribution, or otherwise.” The statute does not say that claims of subrogation,
reimbursement, contribution and similar type claims of insurers are excluded, as defendants
suggest by the incorrect phrase “and the like.” The statute says that all claims of any character--
“or otherwise”--of insurers are excluded. Therefore, no matter the hat being worn by an |
insurer, all claims by insurers are not covered claims for purposes of NIGA under the express
language of the Nevada statute.

Defendants have cited one case authority--an intermediate appellate court in California--
in support of their claim that they can wear an insurer hat for some claims but an insured hat for
others. That case is American National Ins. Co. v. Low, 84 Cal.App.4th 914 (2000).
Defendants should have read American National more closely.

The 1ssue in American National was the level of priority to be afforded the claim of an
insurance company in a liquidation of its insurance carrier. The CIGA had no obligation to pay

claims of insurance companies and under the California liquidation statutes the claims of
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insurance companies were relegated to low priority status. American National, an insurance
company, had purchased from another insurance company an ordinary policy of liability
coverage for its automobiles. One of its agents was later in an automobile accident, and
benefits would have been due to American National under its policy as the insured on the
policy. The California Appellate Court was called upon to determine both for purposes of
priority under the liquidation statutes and for purposes of coverage for the CIGA statutes
whether the claim of American National was excluded because American National was an
insurance company. The court held that American National was not excluded from coverage in
its capacity as a policyholder simply because it was also an insurer, because the coverage
sought was direct under the policy and was not for subrogation or indemnity, or anything
related to its insurance business.

On the surface, this holding seems to support defendants’ argument that they can wear
multiple hats. But the decision rests on specific California statutory law that is at odds with
Nevada law. Indeed, the California Court expressly stated that it would have reached the
opposite conclusion if the statute in California was the same as the Model Act. But California,
unlike Nevada, adopted a very different version of the exclusionary statute, and the difference
in the statute mandated the result reached by the California Court.

California’s exclusionary statutes are far more extensive and complex than Nevada’s.
Any application of California law in Nevada is dubious at best, based on the complete diversity
of the statutory schemes involved. The part of the California Code directly applicable to the
exclusion of claims by insurers that was in effect at the time the claims in American National
arose and was interpreted by the California Court stated:

As originally enacted, section 1063.1[of the California CIGA Code]

provided in subdivision (c)(4): “‘Covered claims” shall not include any

obligations to insurers, insurance pools, or underwriting associations, except as

otherwise provided in this chapter.” (Stats. 1969, ch. 1347, § 3, p. 2701.)

Conspicuously missing from this exclusion is the language from the Model Act that also
appears in the Nevada counterpart excluding claims “directly or indirectly due a reinsurer,
insurer, insurance pool or underwriting association, as recovered by subrogation, indemnity or

contribution, or otherwise.” The California exclusion does not refer to amounts “directly or
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indirectly due” to an insurer, and it does not include the broad and all inclusive definition of
such claims to include all claims due to an insurer, whether “recovered by subrogation,
indemnity or contribution, or otherwise.” On the flip side, the Nevada exclusion is absolute,
and does not include the qualifier present in the California statute, “except as otherwise
provided in this chapter.” The Nevada exclusion is therefore far broader in its exclusion of
coverage than is its California counterpart.

These differences in statutory language were of great importance to the California Court
of Appeals. The California Court of Appeals found an exception to the exclusion in other
California statutes and in the history of California liquidation law dating back to the turn of the
20" Century, and also found instructive the fact that the California Legislature had expressly
chosen to make the exclusion less broad than the Model Act. Indeed, the California Court
expressly concluded that the opposite result would have been mandated under a statute similar
to Nevada’s statute, as follows:!

We agree that the language of the Model Act, on its face, seems fo call

Jor an absolute prohibition on recoveries by insurers such as appellant. It states

that amounts due insurers whether as subrogation recoveries or otherwise are to

be excluded from coverage. As respondent concedes, however, the language

cited is found in the 1987 revisions to the Model Act. The relevant language of

section 1063.1 goes back to at least 1969. We cannot overlook the obvious

point that our Legislature did not adopt the version urged by the drafters of the

Model Act. Our version does not plainly state that both subrogation and other

types of claims by insurers are to be barred. Moreover, the California statute

provides that covered claims shall not include obligations to insurers “except as

otherwise provided in this chapter.” The Model Act contains no such exception

referring back to other provisions.

American National at 925-26. Thus, rather than supporting defendants’ position, American

National refutes their position. The California Court clearly recognized that under the language

"Notably, by the time American National was decided, the California law had been
amended. Although the law in effect at the time the claim arose was applied by the California
Court, the Court noted that even the amended version of the statute in California did not adopt
the broad exclusion of coverage of claims of insurers proposed by the Model Act. The present
version of the California statute states “‘Covered claims” shall not include any obligations to
insurers, insurance pools, or underwriting associations, nor their claims for contribution,
indemnity, or subrogation, equitable or otherwise, except as otherwise provided in this
chapter.” The change from “or otherwise” to “equitable or otherwise” retains the California
narrow construction of the exclusion. Nevada has adopted the broad version of the exclusion.
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of the Model Act, which was adopted verbatim in Nevada, all claims of insurers are barred,
regardless of whether they seek recovery as insurers qua insurers, or as policy holders.

Defendants cite numerous cases arguing that the majority of courts hold that a self-
insured employer is not an insurer. This has been conceded in NIGA’s original motion. NIGA
points out, however, that in each of these states, there was no statute that expressly defined a
self-insured employer to be an insurer, such as exists in Nevada in NRS 616A.270. Further,
these cases do not apply to associations of self-insured employers. There is no clear majority in
this area; cases have been cited going both ways, and most have been based on the particular
statutes of the states involved. Arguably, an association of self-insured employers is more like
an insurance company than is a single employer accepting his or her own risk, and the language
from the cases suggesting that a person who accepts his or her own risk does not insure him or
herself have no application to the defendant associations in this cése.

Finally, defendants argue the definition of “direct insurance.” They concede that there
is no definition of the term “direct insurance” in the Nevada statutes, but claim the generally
accepted definition of direct insurance is “an insurance contract between the insured and the
insurer . . . which [] is direct and uninterrupted by the presence of another insurer.” Opposition
at 18-19. Defendants claim that they are the insured, and their relationship is direct with
Reliance, and is uninterrupted by the presence of any other insurcr. Again, this mercly begs the
question of whether defendants are insurers. If they are, then their claims are excluded by the
absolute exclusion of NRS 687A.033(2)(a), as NIGA is forbidden from making any payments
to any insurers. Whether the insurance is characterized as direct or indirect is definitional.
Further, it is largely irrclevant because the only real question presented is whether defendants’
claims are excluded by NRS 687A.033(2)(a). If defendants are insurers pursuant to NRS
616A.270 or otherwise under the statutes, their claims are barred.

CONCLUSION

This Court should grant the cross-motions for summary judgment and declare whether




HUTCHISON E STEFFEN

A PROFESSIONAL LLC
PECCOLE PROFESSIONAL PARK
| OOBO WEST ALTA DRIVE, SUITE 200

LAS VEGAS, NV 82145

& 0 ~1 o ks W N e

O N NN NN NN e e e e e e e
oo ~1 O\ b BRWN =D Yoy e WY e O

DATED this Zg day of November, 2006.

" defendants’ claims are covered under the NIGA scheme.
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